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In 2011, sisters Elizabeth and Sarah Turner were 
contacted by two fellow classmates who asked them 
to model for a class project. The sisters agreed, signed 
a release for the photographs, and after the shoot they 
never spoke to those classmates again.

The classmates turned out to be the founders of 
Snapchat, a social media application used to send 
pictures that self-delete after a number of seconds. 
The photographs were ultimately used to promote 
the Snapchat mobile app across various platforms 
(iPhone, Android, etc.). However, the images were 
cropped and edited to suggest that Elizabeth was 
pulling off Sarah’s bathing suit top and that they were 
nude on the beach. As the popularity of the app grew, 
Snapchat became prominently used as a “sexting 
app,” used by individuals to send sexually graphic 
photographs, text and images. Soon, the Turner sis-
ters began appearing in Google searches for offen-
sive phrases such as “snapchat sluts” or “snapchat 
whores.” In 2014, Sarah and Elizabeth Turner sued 
social media Web site Snapchat and its founders in 
California state court, alleging, among other claims, 
violations of the statutory and common law rights of 
publicity.1 

The right of publicity—the right of every per-
son to control the commercial use of his or her 
identity—is an important right.2 Basically, right-
of-publicity law prevents persons from capitalizing 
on an individual—his name, his voice, his likeness, 
his signature—without his prior agreement.3 This 
right is distinct from other intellectual property 
rights, as the right of publicity is specific to a per-
son’s identity, not the medium in which the person 
is shown (governed by copyright law). 

Historically, the right of publicity has only applied 
to celebrities, as it is clear that their unique “identities” 
can have monetary value.4 But now, in the age of social 
media, a new line of case law has emerged wherein 
everyday people are claiming violations of their rights 
of publicity. Because of its social characteristics and 
the tendency for social media content to go “viral,” 
social media pushes the envelope of this right. 

The interaction between the right of publicity and 
social media is a nascent area of law, and the Turner 
sisters are certain to face hurdles in maintaining their 
infringement claims.5 First, the Turner sisters will 
have to prove that their specific identities, as distin-
guished photographs themselves, have commercial 
value. Second, the sisters signed a release form by 
which they consented to the use of their images and 
in order to prevail against Snapchat, they will have 
to show that the misappropriation was outside of the 
scope of the release. 

This article addresses the various issues that have 
emerged with respect to right-of-publicity law in the 
context of social media. The article analyzes litiga-
tion matters, including choice-of-law considerations, 
standing requirements, substantive elements, and 
potential defenses to a right-of-publicity claim, and 
also provides additional insight into how social media 
platforms may protect themselves from liability. 

Right of Publicity Basics and 
Where to Bring a Claim

The right of publicity is a right independent from 
other intellectual property rights. It is a state right, 
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so before bringing a claim, a party must determine 
in which state or states his right of publicity has 
been infringed.6 For example, some states, includ-
ing California, have both statutory and common law 
rights of publicity. Other states have only a common 
law right of publicity. Some states limit the right of 
publicity to protect only certain persons or classes, 
such as celebrities7 or soldiers.8 Still other states have 
not expressly recognized a right of publicity at all.

Further, while some courts recognize the right of 
publicity as a privacy right, other states recognize 
the right as one in property, and thus protect the 
posthumous right of publicity (as the right is inherit-
able and devisable). In fact, California has a separate 
statute protecting the posthumous rights of publicity.9 
Other states do not recognize posthumous rights of 
publicity.10 

Last, a party must consider the various statutes of 
limitations for bringing an infringement claim (the 
statutes generally lie between two and four years). 
States also may vary on when the statute starts to run. 
For example, in California, both the statutory and 
common law right of publicity claims are subject to a 
two-year statute of limitations.11 But the Ninth Circuit 
has held that, for material appearing on a Web site, 
the statute is not retriggered every time aspects of the 
Web site are amended or revised; rather, the statute 
is only retriggered if “the statement itself is substan-
tively altered or added to, or the website is directed 
to a new audience.”12 Thus, a plaintiff must confirm, 
based on the law of the state, that his or her right-of-
publicity claim is not barred by the applicable statute.

Therefore, before bringing an infringement action, 
plaintiffs must first ascertain that and how their 
rights of publicity are protected in their forum state.

Bringing a Claim: Standing
In order to state a claim for infringement of the 

right of publicity, a plaintiff must first allege Article 
III standing in that he has suffered a concrete and 
particularized injury.13 In Turner v. Spiegel (the above 
mentioned Snapchat case), the Turner sisters were 
able to allege injuries-in-fact that included: “emo-
tional distress, embarrassment, and loss of pecuniary 
value of the use of their photographs, images and 
likenesses.” 

But where there is no emotional harm, a plaintiff 
must assert that he has suffered economic injury by 
the appropriation of his identity. When a celebrity 
alleges infringement of his or her right of publicity, 
standing is easy to establish as economic injury is 
apparent. The Ninth Circuit has explicitly recognized 
that “[t]elevision and other media create marketable 

celebrity identity value.”14 The use of a celebrities 
name or likeness can “directly affect the commercial 
and professional value of the services and perfor-
mances.”15 Thus, in the case of a celebrity claiming 
infringement of his or her right of publicity, economic 
harm is almost presumed because celebrity, in and of 
itself, has value.16 

However, when an ordinary person (i.e., a social 
media user) claims that he or she has been harmed 
by the commercial exploitation of his or her identity, 
standing is more difficult to establish. The value of a 
layperson’s identity to the public at large is not quite 
so apparent. As such, a non-celebrity plaintiff may not 
merely claim, without more, economic harm. There 
must be a “clearly articulated economic harm” and 
plaintiffs must allege facts showing why defendant, 
and the public at large, have a “commercial interest 
in their likeness.”17 

To do so, courts have found standing where a plain-
tiff alleges that his “Internet presence” has value. For 
instance, in Maremont v. Susan Fredman Design Grp., 
Ltd.,18 a plaintiff sued her employer for posting to 
plaintiff’s personal Twitter account while she was on 
leave. Defendants challenged Plaintiff’s standing to 
bring her false endorsement claim. The court rejected 
Defendants’ challenge, finding that plaintiff was able 
to establish standing because she had a commercial 
interest in her Twitter and Facebook accounts that 
may have been harmed by Defendant’s appropriation 
of her identity via Twitter. The court held that in the 
digital age, the ability to promote to ones “followers” 
has become a “marketable commercial interest.”

A plaintiff also may create an inference of value 
(and thereby establish standing) by showing that the 
social media platform has benefitted economically 
from the appropriation of plaintiff’s identity. In doing 
so, a plaintiff may establish standing by showing 
his “individual, personalized endorsement of prod-
ucts, services, and brands … has concrete, provable 
value.”19 

For instance, in Perkins v. LinkedIn Corp.,20 social 
networking Web site LinkedIn was sued by LinkedIn 
users who alleged that LinkedIn had infringed on their 
rights of publicity. The basis for the claim is as follows: 
Upon joining LinkedIn, new users were prompted to 
“Grow your network on LinkedIn,” which if the users 
accepted, LinkedIn would be able to access their 
email addresses and contacts. If the users agreed, 
their personal contacts would appear in LinkedIn, 
and the users were eventually prompted to invite their 
contacts who were not already members of the site 
to join LinkedIn. If the user agreed, LinkedIn would 
then send an initial invitation to all email addresses 
the user has selected (all contacts were selected by 
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default). The emails would be sent from the users 
via LinkedIn and would read: “I’d like to add you to 
my professional network.” If one week after receiv-
ing the initial invitation email, the recipient had not 
joined LinkedIn, LinkedIn would send a reminder 
email encouraging the recipient to join. The reminder 
email is titled: “Reminder about your invitation from 
[LinkedIn user].” The body of the email contained the 
text: “This is a reminder that on [date of initial email], 
[LinkedIn user] sent you an invitation to become part 
of their professional network at LinkedIn.” If after a 
second week, the recipient of the reminder email had 
still not joined LinkedIn, LinkedIn would send a sec-
ond, similarly personalized reminder email.

In bringing their infringement claims, Plaintiffs 
alleged that LinkedIn had used their names and 
likenesses to personally endorse LinkedIn’s services 
for the commercial benefit of LinkedIn and to the 
detriment of plaintiffs. LinkedIn moved to dis-
miss the action for lack of standing, claiming that 
Plaintiffs had no coherent theory that they had suf-
fered economic harm. The court rejected LinkedIn’s 
argument, writing that the measure of personaliza-
tion of the endorsement had “concrete and provable 
economic value.” LinkedIn had misappropriated 
its users’ names to promote LinkedIn and grow its 
membership, which was “indisputably economically 
valuable to LinkedIn.”

In sum, right of publicity claims in the context of 
social media calls on plaintiffs to establish a differ-
ent kind of injury-in-fact than similar claims in the 
context of celebrities. Whereas celebrities have an 
inherent value in their identities, in the case of social 
media users, the value of users’ identities is deter-
mined by the value to the defendant. This value can 
be established where a social media platform profits 
from its users identities or when the site has used its 
members’ personas to grow its business.

Bringing a Claim: 
Appropriation

The right of publicity is a state right, and the 
substantive elements vary from state to state. The 
Restatement lays out the basic elements of a claim, 
writing that the publicity is infringed when: (1) 
plaintiff owns an enforceable right in the identity 
of a human being (indicia of identity); (2) plaintiff’s 
identity or persona has commercial value (com-
mercial value); and (3) defendant has used plain-
tiff’s identity for purposes of trade without consent 
(appropriation).21

Courts must distinguish between circumstances 
wherein a person’s identity has been “appropriated” 

and situations where it has not. Social media has 
added an enormous layer of complexity to this 
inquiry because of the seemingly infinite number of 
ways that any person’s identity (name, pictures, ava-
tars, videos, etc.) can be disseminated online.22 For 
instance, a person’s “name” can be used on any num-
ber of social media platforms including Instagram, 
Twitter, or even Tinder. A person’s images or pictures 
are available on any number of social networking 
sites. A person’s “likeness” can now be recreated 
through avatar- creation applications such as Bitmoji. 
People regularly post images of themselves on the 
Internet—but where is the line between consensual 
sharing and misappropriation drawn? 

The answer hinges on whether the use of the per-
son’s likeness created a false impression of “endorse-
ment”23 or whether an actual “impersonation” took 
place, without that person’s prior approval. Take 
“twitterjacking” for example. “Twitterjacking” is a 
newly coined term for the practice of creating a 
Twitter account using another’s name and likeness 
and tweeting unauthorized messages to the followers 
of that Twitter account, who are under the impression 
that the account belongs to another. 

In order to state a claim for infringement of ones 
right of publicity on the grounds of “twitterjacking,” 
it is essential that an actual appropriation of one’s 
identity has occurred. For instance, in La Russa v. 
Twitter Inc.24 Anthony La Russa, then-manager of the 
St. Louis Cardinals, sued Twitter after an unknown 
Twitter user created a Twitter account and pretended 
to post updates as La Russa. Though the parties set-
tled the case before the court could speak to the mer-
its of La Russa’s claims, one line of the “twitterjacked” 
La Russa account suggests that La Russa would not 
have prevailed, as there was no actual appropriation. 
The fake Twitter bio read: “Bio Parodies are fun for 
everyone.” This line revealed that the page was a par-
ody, evidencing that the user had no intent to actually 
appropriate La Russa’s identity.

In response to fake profiles, social media platforms 
have taken steps to prevent “twitterjacking” and other 
similar misappropriations. For instance, Twitter has 
an account verification program used to verify the 
authenticity of individuals and brands on Twitter, by 
which verified accounts will receive a blue verified 
badge on their Twitter profiles.25 Other social media 
platforms including Facebook and Instagram too 
have verified account systems to ascertain the authen-
ticity of their users’ profiles. 

Social media Web sites also have added mechanisms 
to report fake accounts. For instance, Facebook’s 
Help Center reads: “We don’t allow accounts that: 
pretend to be you or someone else; Use your photos; 
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List a fake name; Don’t represent a real person.”26 
Facebook users who identify fake accounts can file 
reports to have the account deactivated. Instagram, 
Twitter, MySpace, and LinkedIn all have similar 
reporting systems.

Though social media companies have taken steps 
to insulate themselves from liability, they may still 
be liable to users whose identities are appropriated 
by third parties. For instance, in Doe v. Friendfinder 
Network, Inc.,27 a plaintiff sued defendant, operator 
of “AdultFriendFinder.com,” which bills itself as 
“the World’s Largest SEX and SWINGER Personal 
Community.” Someone had created a fake profile 
of plaintiff with biographical data, a nude photo-
graph, and a variety of information regarding her 
sexual proclivities. Though plaintiff said that the 
photograph did not depict her, and the informa-
tion regarding her sexual activity was inaccurate, 
she nonetheless claimed that her right of publicity 
had been infringed as the information “reasonably 
identified her.” Upon request, defendant took down 
the profile, but plaintiff alleged that defendants had 
used portions of the fake profile (including some 
true biographical information about plaintiff) as 
advertisements and “teasers” on other third party 
Web sites and, furthermore, that the defendant did 
so in an effort to increase the profitability of its 
businesses. The court found this sufficient to state a 
claim of misappropriation.

Doe v. Friendfinder highlights the importance of 
oversight of social media platforms with respect to 
the dissemination of third party information. The 
development of right of publicity law with respect 
to social media will dictate the way in which social 
media platforms police “twitterjacking” and similar 
infringement by its users. New safeguards to prevent 
the misappropriation of users’ identities by others 
coupled with more full disclosure in Web sites’ terms 
of service, and greater oversight of users’ profiles, 
may eventually eviscerate infringement claims. In the 
meantime, social networking services must vigilantly 
monitor their users because, as demonstrated in the 
above cases, they could be liable for their violations of 
others rights of publicity.

Defense: Consent
Consent is a complete defense to a right of public-

ity infringement claim. Conduct that would otherwise 
infringe the commercial interests protected by the 
right of publicity is not actionable if the holder of the 
right permits the use.28 Thus, with respect to right-
of-publicity law, a key concern for social networks 
should be whether their terms of service are broad 

enough to insulate them from potential claims of 
infringement. 

Social networking services must be strategic in 
formulating their terms of service in order to obtain 
express consent to use its members’ personas for 
commercial gain. A party who has consented only to 
a limited release of rights may still bring (and possibly 
prevail on) a misappropriation claim that is outside 
the scope of the release. For instance, in Turner v. 
Spiegel, the Snapchat case, the Turner sisters claim 
that the model release form they signed was limited. 
In the model release form, the sisters agreed that 
Snapchat could use their pictures “exclusively for the 
purpose of promoting the Picaboo application [now 
Snapchat] for iPhone.” The sisters allege that this 
release did not grant defendants the right to use their 
images to promote Snapchat for Android, iTunes, and 
other Internet platforms. If successful, their claims 
will remain because the use of the images was outside 
the scope of consent. 

Social media companies must additionally keep in 
mind that the right of publicity is only one of many 
intellectual property rights, and thus the terms of 
service should aim to inoculate the companies from 
liability for the full gamut of intellectual property 
rights. For instance, in 2007, Susan Chang sued 
Virgin Mobile on behalf of her daughter after Virgin 
Mobile used her daughter’s image, taken from social 
media Web site Flickr, in an advertising campaign to 
promote its services.29 Plaintiff alleged that although 
the photographer had given Virgin Mobile permis-
sion in copyright, the license does not “eviscerate or 
supplant a person’s independent right of privacy.” 
Though the case ultimately was dismissed on jurisdic-
tional grounds, this case illuminates the importance 
of precise and broad drafting. 

Further, though social media companies can obtain 
express consent to exploit an individual’s right of 
publicity, if third parties are depicted, clearance is the 
only way to avoid risk. Consider the case La Russa v. 
Twitter Inc. (discussed earlier), where a Twitter user 
created a fake Twitter page for Cardinals manager 
Anthony LaRussa. Though the case was dismissed 
early in the proceedings, the court likely would have 
looked to Twitter’s Terms of Service to determine 
whether Twitter could have been held liable for its 
users’ activity. 

Consider social media Web site Myspace.com. The 
“Myspace Services Terms of Use Agreement” is a clear 
example of language meant to combat potential pub-
licity rights issues.

First, the Myspace terms of service contains a 
California choice-of-law provision. State laws vary 
considerably and choice of law clauses will dictate 
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all liability that the social media company needs to 
protect itself from. 

Second, the terms of service has a clause whereby 
users expressly grant Myspace the right to use their 
likenesses for commercial gain, which reads: 

You consent to this, and irrevocably grant us 
the sublicensable right to use and exploit your 
name, persona, likeness, pseudonym, Profile 
picture, information and Content, and to share 
it with others, without any obligation or remu-
neration to you. This may include, without 
limitation, associating you with commercial, 
sponsored or related content (such as a brand 
you like or the sponsors of an ad you click on). 
As examples, if you listen to a song by an artist, 
or become their fan, other Users may be told 
that and we may serve you ads for other artists 
or Content you might like.

Last, as to liability for the misappropriation of 
third-party users, the terms of service read: “informa-
tion, materials, products or services provided by other 
Myspace Members (for instance, in their Profiles) or 
Linked Services may, in whole or in part, be unau-
thorized, impermissible or otherwise violate this 
Agreement, and Myspace assumes no responsibility 
or liability for this material.” This clause shifts liabil-
ity from the Web site to the user.

In sum, the “Terms of Use” governing social media 
platforms are instrumental in determining whether 
a party can claim infringement. In drafting their 
terms of service, social media companies must be 
thorough and specific in insulating themselves from 
all potential right-of-publicity claims under their 
state law. As mentioned, consent is a full defense 
to a claim of infringement, and plaintiffs may not 
maintain a claim where they have consented to a 
social media platforms use of their identities for 
commercial gain.

Defense: Preemption by the 
Communications Decency Act 

Plaintiffs bringing infringement claims also should 
consider whether the claims are preempted by the 
Communications Decency Act (CDA). The CDA 
immunizes providers of interactive computer services 
against liability arising from content created by third 
parties where the provider did not play an active role 
in soliciting or creating the offending content. If the 
content at issue is solely attributable to a third party, 
the interactive computer service will not be consid-
ered the “speaker” of the information, even if the 

content is available on its Web site.30 However, when 
the computer services providers is also an “informa-
tion content provider,” which is defined as someone 
who is “responsible, in whole or in part, for the cre-
ation or development of,” the offending content, the 
CDA will not preempt state law.31 Thus, depending on 
whether a social media company is a mere interactive 
computer service or an interactive content provider, 
a plaintiff’s state law right of publicity claim may be 
preempted.

The line between a Web site that creates con-
tent and one that does not is far from clear. CDA 
immunity applies only where a service relays or 
disseminates content (is not actively involved in the 
creation of the content). But where an online service 
prompts or encourages content, CDA immunity is 
waived. For instance, a message board owner will 
not be liable for defamatory comments posted on a 
message board if the comments are made without 
any prompting or encouragement.32 On the other 
hand, the CDA does not protect a Web site that 
prompts its users to answer a series of questions 
about themselves and provides information to the 
Web site, as this encouragement is sufficient to 
waive CDA immunity.33 

As applied to social media, when a social media 
company alters or changes information, or provokes 
its users to provide information, the CDA will not 
insulate it from liability. For instance, in Perkins v. 
LinkedIn (mentioned earlier), the court found the 
plaintiff’s claims were not preempted by the CDA even 
though LinkedIn used information provided by its 
users, it had prompted the users for information and 
also created content based on Plaintiff’s information, 
and thus was not immune from liability. On the other 
hand, more passive Web sites such as Pinterest or 
Reddit that merely provide a space for user-generated 
content (similar to a message board), may be able to 
invoke the protections of the CDA.

Defense: First Amendment
It is clear that the right of publicity may encroach on 

First Amendment rights; thus, the First Amendment 
may serve as a complete defense to an infringement 
action. But as noted by a New Jersey District Court: 
“no judicial consensus has been reached on the con-
tours of the First Amendment vis-a-vis the right of 
publicity.”34 

As a general guideline, where the appropriation 
of another’s identity relates to expressive works only, 
or has some social purpose other than to commer-
cially benefit (i.e., parody, newsworthiness, etc.), any 
alleged infringement is likely protected by the First 
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Amendment. In fact, California’s right of publicity 
statute explicitly carves out exceptions for uses related 
to news, public affairs, sports, and politics.35 Florida’s 
statutory right of publicity law creates a safe harbor 
for press coverage of legitimate public interest.36 

On the other hand, misappropriations that are 
no more than the appropriation of the person’s 
economic value, or that are false and/or mislead-
ing, are not protected expression under the First 
Amendment.37 

Parties must look to state laws to determine which 
test their courts apply in analyzing First Amendment 
defenses, and whether a specific appropriation of 
a person’s persona may be protected by the First 
Amendment. 

Defense: Incidental Use
An insignificant or fleeting use of a person’s name, 

image, or likeness is not actionable in some states, 
including California and New York. The rationale 

underlying this doctrine is that an incidental use has 
no commercial value, so allowing recover to anyone 
briefly depicted or referred to would unduly burden 
expressive activity.38 In order to be actionable, there 
must be a direct and substantial connection between 
the appearance of the plaintiff’s likeness and the main 
purpose or subject of the work.39

Under the incidental use doctrine, social media 
users likely may use its users names, photos, or other 
indicia of identity in its advertising or promotion, so 
long as the advertisement does not feature or high-
light any one user.

Conclusion
The right of publicity has expanded as non-

traditional media and will continue to expand. While 
social media and other new media are used in new 
and creative ways, the law has struggled to keep up. 
As more issues arise and more claims are brought, 
hopefully there will be more clarity. 
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